
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE: 
SONITPUR  AT TEZPUR

PRESENT : Smt. M.R. Sharma
Additional Sessions Judge 

      Sonitpur, Tezpur

CRIMINAL REVISION NO. 55 (S-3) OF 2011

[Revision  Petition  under  Section  397  /  399  Cr.P.C  against  the 
Judgment  and  Order  dated  09-08-2011  passed  by  Mr.  R.  Lal, 
Judicial Magistrate, 1st class, Tezpur in connection with Misc. Case 
No. 130 of 2008 under Section 125 Cr.P.C]     

Md. Safikul Islam
Son of Md. Nur Islam
Resident of village Alisinga
P.S – Dhekiajuli, Dist - Sonitpur           …. Petitioner

-VERSUS-

Mustt. Hashina Begum
Wife of Md. Safikul Islam
Resident of village Katonigaon
P.S – thelamara,  Dist - Sonitpur                ……… Opp. Party

A  P P E A R A N C E

           For the petitioner   :   Sri A.K. Paul, Advocate
             

       
 For the Opp. Party         :   Md. A. Aziz, Advocate

 Date of Argument   :    27-02-2013

 Date of Judgment   :    26-07-2013



J  U  D  G  M  E  N  T

This  Criminal  Revision  has  been  filed  Under 

Section 397 / 399 Cr.P.C. against the order dated 09-08-

2011 passed by Mr. R. Lal, Judicial Magistrate, 1st class, 

Tezpur  in  connection  with  Misc.  Case  No.  130  of  2008 

under Section 125 Cr.P.C whereby the learned Magistrate 

directed  the  present  petitioner-husband  to  pay 

maintenance allowance of   Rs. 1,000/-, per month, to the 

Opposite party-wife and to his minor child. 

2.  The relevant facts, leading to the case of the 

revision petitioner, may be summarized as follows: 

 That the opposite party-wife as 1st party had 

filed a Misc. Case being No. 130 of 2008 in the Court of 

the learned Judicial Magistrate, 1st class, Tezpur   claiming 

maintenance  for  herself  and  her  minor  child  from  the 

revision petitioner-husband. 

 That in the said Misc. case, upon receipt of the 

notice, the revision petitioner contested the case by filing 

written  statement  denying  all  allegations  and  also  he 

vehemently denied that he had subjected any cruelty to 

his wife-O.P. on demand of dowry. The revision petitioner 

also  stated  that  there  is  no  such  reason  for  the 

respondent-O.P.  to  living separately  from the petitioner. 

That the learned Judicial  Magistrate after hearing of the 

case,  passed  the  impugned  judgment  and  order  on 

09-08-2011 directing and ordering the present petitioner 

to  pay  maintenance  allowance  to  the  O.P.-wife  and  his 
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minor child @ Rs 1,000/-, per month, from the date of 

order.

3. Being highly aggrieved and dissatisfied with the 

impugned Judgment and Order, dated 09-08-2011, passed 

by the learned Judicial Magistrate, 1st class, Tezpur, the 

petitioner has preferred this present revision mainly on the 

following grounds: 

 i)  That  the  impugned  Judgment  and  Order 
dated  09-08-2011  is  illegal,  improper  and 
without having any propriety; 

 ii)  That  the  learned  trial  Court  has 
misconceived the material facts of the case and 
also misconceived the slaw laid down u/s 125 
Cr.P.C.  Hence  the  impugned  judgment  and 
order cannot be sustained;

iii)  That  the  learned  trial  Court  had come to 
erroneous  finding  as  there  is  absolutely  no 
materials on record to satisfy the learned trial 
Court to grant maintenance u/s 125 Cr.P.C.;

iv) That  the  learned  trial  Court  failed  to 
consider  the  fact  that  from  the  very  merge 
income of this petitioner, it is hardly impossible 
for  him  to  give  separate  maintenance 
@ Rs.  1,000/-,  per  month,  after  maintaining 
himself and other dependants family members; 

Under the above facts and circumstances, the 

Revision  Petitioner  has  prayed  for  setting  aside  the 

impugned Judgment and Order dated 09-08-2011.  

4.     I  have  heard  the  argument  advanced  by  the 

learned counsel of both the parties. I have also carefully 

gone through the impugned Judgment and Order of the 
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learned  Magistrate  and  also  the  evidence  on  record  in 

Misc. Case No 130 of 2008. 

5.  On going through the judgment of the learned 

trial  Court,  it  is  seen  that  there  are  4  points  for 

determination and the first point is whether the 1st party 

is living separately from her husband and if there was any 

just cause for doing so. In the judgment, the learned trial 

Court has held after discussing the evidence on record that 

it  was the Revision Petitioner-2nd party who had forced 

the O.P.-1st party to leave the house and subsequently, 

the learned trial Court held that due to the cruelty of the 

Revision Petitioner to his wife, the O.P., she had just and 

reasonable grounds for living separately.  In the revision 

petition, the plea taken is that he was asked to stay in the 

house of  the O.P.,  his  wife,  as  ‘Ghar  Jamai’.  When the 

Revision Petitioner resisted, she had left the matrimonial 

house.  But  when  their  child  was  born,  the  Revision 

Petitioner had gone to the hospital and had given clothes 

and money and other expenditures and had even wanted 

to take her back. Subsequently,  the O.P.,  his  wife,  had 

gone to her matrimonial home and after two months of the 

birth  of  the  child,  she  did  not  come  back,  though  the 

Revision Petitioner had taken attempts to bring her back. 

Under  the  circumstances,  the  Revision  Petitioner  has 

stated that she is not entitled to maintenance. 

On  going  through  the  evidence  of  the  trial 

Court, it is seen that the O.P. Hasina Begum had stated in 

her evidence that till 2 years after her marriage she was 

living  happily  with  her  husband,  the  Revision  Petitioner 

and sometimes, she had gone to her parents’ house. Later 

on, when she had become pregnant, she was taken to her 

parents. In her evidence she also stated that though she 
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had brought Rs. 10,000/- from her parents, demanded as 

dowry, she does not remember the date of such demand. 

She also in her evidence stated that she herself went to 

her father and told to bring 10,000/- and thereafter her 

father  came  and  took  her  to  her  parents’  house.  The 

petitioner has nowhere stated that she was tortured and 

there  is  no  evidence of  cruelty  except  the demand and 

payment  of  money.  It  is  also  in  evidence  that  her 

husband-Revision Petitioner had filed a complaint before 

the Mahila Samittee, Tezpur and the said Mahila Samittee 

had advised her to go back to her husband’s house.

6. In the back ground of the evidence, I find that 

the learned trial Court had not appreciated the evidence in 

its proper perspective and I do not find any ground for 

agreeing with the decision of the learned trial Court that 

the O.P. had sufficient means to live separately from her 

husband.

So,  this  point  is  decided  in  favour  of  the 

Revision Petitioner.

7. As  regards  the  Point  Nos.  2  and  3,  as  to 

whether  1st  party  is  unable  to  maintain  herself  and 

whether the 2nd party has sufficient means to maintain his 

wife, the evidence on record reveals that the 1st party has 

no sufficient  means to maintain herself  though she had 

stated in her evidence that staying in her parents’ house 

she gets Rs. 60.00 / 70.00 per day, as daily hazira for 

cutting of betel-nut. She also has a child whom she is also 

to maintain. On the other hand, the 2nd party, as is seen 

from the materials on record is a rickshaw puller. So, the 

allegation that he earns Rs. 10,000/- to Rs. 12,000/- is 

not believable and no documents as such has been proved 
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by the O.P.  against the Revision Petitioner.  The learned 

trial Court has rightly decided the two points stating that 

she was unable to maintain herself, and that the   Revision 

Petitioner  earns  Rs.  3,000/-  to  Rs.  4,000/-,  per  month. 

These two points are rightly decided by the learned trial 

Court.

8. As regards Point No. 4, as to whether the first 

party is entitled to maintenance and what should be the 

monthly  allowance,  the  learned  trial  had  directed  the 

Revision Petitioner to pay an amount  of  Rs.  1,000/-,  in 

total  per  month,  to  the  1st  Party  and  her  minor  child. 

Coming to the decision given in the foregoing paragraph 

on Point No. 1, the fact remains that though the cruelty 

has  not  been  proved,  it  is  the  fact  that  she  is  living 

separately with her parents along with the child and being 

the  legally  married  wife  of  the  Revision  Petitioner  is 

entitled to maintenance.

9. The learned counsel for the Revision Petitioner 

has  referred  to  2003  CRI.L.J.  4470.  I  have  gone 

through  the  said  judgment.  In  the  said  judgment,  the 

Hon’ble Supreme Court has held that allegation of demand 

of  dowry  and  cruelty  by  husband  not  supported  by 

evidence, cannot entitle her to maintenance.  The Hon’ble 

Gauhati  High  Court  in  (2013)  2  GLR 490  in  Pabitra 

Kalita  @ Paresh Kalita, Petitioner Vs. Rashmita Dutt 

(Kalita), Opposite Party has held that u/s 125 of the 

Cr.P.C., it is the duty of the father to ensure that child is 

properly maintained if the child has been retained by the 

mother and the father is legally bound to pay maintenance 

so  long  as  the  custody  of  the  child  remains  with  the 

mother. In the said judgment, the Hon’ble Gauhati High 

Court has held that when the second party is, admittedly, 
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the father of the said child, it is his duty to ensure that the 

said child is maintained properly and he is legally bound to 

pay maintenance so long as the custody remains with the 

mother.

In our instant case, the citation of the Hon’ble 

Supreme Court referred earlier is also to be considered in 

the facts and circumstances of the case and as I have held 

that 1st party   has not been able to prove properly as to 

why  she  is  living  separately  from  her  husband,  the 

maintenance  granted  by  the  learned  trial  Court  of 

Rs.  500/-,  per  month to  the wife and Rs.  500/- to  the 

minor child is also to be considered in the light of both the 

judgments.

10. I,  therefore,  allow  the  revision  with  the 

following order :

The amount of Rs. 500/- to the O.P.-wife was 

given on 09-08-2011 and thereafter, the price of essential 

Commodities have gone up and the amount of Rs. 500/- is 

not sufficient for maintenance of the child. However, since 

it  is  also  on  record  that  O.P.  Hashina  Begum  earns 

Rs. 70.00 to Rs. 80.00, per day, which roughly amounts to 

Rs. 1,500/- per month, for cutting betel-nut, the amount 

of  Rs.  500/-  granted  by  the  learned  trial  Court  is  not 

granted,  as  she  has  not  proved  the  reasons  for  living 

separately.    

As regards the amount of Rs. 500/- granted to 

the minor child is  not sufficient  to maintain and a child 

requires  more  expenses  in  the  present  day  situation. 

Under the circumstances, I enhance Rs. 500/- to further 
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amount  of  Rs.  1,000/-,  i.e.  in  total  Rs.  1,500/-,  as 

maintenance to the minor child of the Revision Petitioner.

11. The Revision Petitioner will  pay henceforth an 

amount of Rs.  1,500/- (Rupees One Thousand & Five 

Hundred) to their minor child, as maintenance u/s 125 

Cr.P.C.

However, if any arrear has been accrued in the 

meantime to the wife and the child, the said amount will 

be paid in installments to be decided by the learned trial 

Court. The enhanced maintenance will be applicable from 

the date of order. 

12. With  the  above  modification,  the  revision 

petition is partly allowed on contest without cost.  

The Revision petition is disposed of accordingly.

Return the lower court record along with a copy 

of judgment of this Court.

 This judgment is given under my hand and the 

seal of this Court on this 26th day of July, 2013.

(M.R. Sharma) 
Additional Sessions Judge 

Sonitpur : Tezpur
Dictated and corrected by me
And every page bears my
Signature.

            (M.R. Sharma)
Additional Sessions Judge
       Sonitpur : Tezpur    

Transcribed and typed on dictation by me –
                            (I. Goswami )
                       Stenographer
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